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GLOSSARY 

AUMF Authorization for Use of Military Force 

ICCPR International Covenant on Civil and Political Rights 

MCA Military Commissions Act 

NDAA National Defense Authorization Act for Fiscal Year 2012 



STATEMENT OF JURISDICTION 

Petitioner Hani Saleh Rashid Abdullah invoked the district court's 
jurisdiction in this habeas case pursuant to 28 U.S.C. §§ 2241, 2242, 2202, 2201, 
1651, 1350, and 1331; 5 U.S.C. § 702; and Articles I and III and the Fifth, Sixth, 
and Eighth Amendments to the Constitution. See Pet. For Habeas Corpus, Dkt. No. 
1. Petitioner filed a motion for preliminary injunction, Dkt. No. 295, which the 
district court denied on May 21, 2013. Appendix to Petitioner's Brief ("JA") 7. 
Petitioner filed a timely notice of appeal on July 2, 2013. Notice Of Appeal, Dkt. 
No. 318. This Court has jurisdiction under 28 U.S.C. § 1292(a)(1). 

STATEMENT OF THE ISSUE 

Petitioner, a Yemeni national detained at Guantanamo Bay whose habeas 
petition is currently pending in district court, sought a preliminary injunction 
"restraining respondents from continuing to detain him indefinitely." See Mot. For 
Prelim. Inj., Dkt. No. 295, 1. Petitioner argued that his ongoing detention violates 
the Third Geneva Convention and a 1946 executive agreement with Yemen 
providing that citizens of Yemen "in the United States" shall be "treated in 
accordance with the requirements and practices of generally recognized 
international law." Addendum to Petitioner's Brief ("Add.") 5. He made no effort 
to demonstrate that he would suffer irreparable harm absent injunctive relief, or 



that the equities and the public interest favored relief. The question presented is 
whether the district court abused its discretion in denying the injunction. 

STATEMENT OF THE CASE 

Petitioner Hani Saleh Rashid Abdullah is a Yemeni national detained at 
Guantanamo Bay pursuant to the Authorization for Use of Military Force 
("AUMF") Pub. L. No. 107-40, § 2(a), 115 Stat. 224 (2001), as informed by the 
laws of war. He filed a habeas corpus petition challenging the legality of his 
detention, which is currently pending in district court. Petitioner then moved for a 
preliminary injunction "restraining respondents from continuing to detain him 
indefinitely." See Mot. For Prelim. Inj., Dkt. No. 295, at l. 1 

Petitioner argued that his detention is illegal under a 1946 executive 
agreement between the United States and Yemen. Ibid. The district court denied 
petitioner's motion for a preliminary injunction because petitioner did not make 
any serious attempt to demonstrate that his interests in a preliminary injunction 
outweighed the interest of the government and the public. JA 1 1. Petitioner 
appealed from that order. Dkt. No. 318. 

1 Petitioner also sought to "enjoin[] respondents' wrongful and 
discriminatory refusal to repatriate Yemen subjects." Mot. For Prelim. Inj., Dkt. 
No. 295, at 1. The moratorium on transfers to Yemen was subsequently lifted. See 
Remarks of President Barack Obama (May 23, 2013), 

http://www.whitehouse.gov/the-press-office/2013/05/23/remarks-president-barack- 
obama. Petitioner does not raise this issue on appeal. 
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PERTINENT STATUTES AND REGULATIONS 



The Authorization for Use of Military Force, Pub. L. 107-40, § 2(a), 1 15 

Stat. 224 (2001) ("AUMF") provides that: 

the President is authorized to use all necessary and appropriate force 
against those nations, organizations, or persons he determines 
planned, authorized, committed, or aided the terrorist attacks that 
occurred on September 11, 2001, or harbored such organizations or 
persons, in order to prevent any future acts of international terrorism 
against the United States by such nations, organizations or persons. 

Congress subsequently affirmed that the President's authority under the 
AUMF "includes the authority for the Armed Forces of the United States to detain 
covered persons * * * pending disposition under the law of war," which can 
include "[detention under the law of war without trial until the end of the 
hostilities authorized by the Authorization for Use of Military Force." National 
Defense Authorization Act for Fiscal Year 2012 ("NDAA"), Pub. L. No. 112-81, § 
1021, 125 Stat. 1298 (2011). 

A "covered person" includes any person 

"who was a part of or substantially supported al-Qaeda, the Taliban, 
or associated forces that are engaged in hostilities against the United 
States or its coalition partners, including any person who has 
committed a belligerent act or has directly supported such hostilities 
in aid of such enemy forces." 
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The Military Commissions Act of 2006 ("MCA"), Pub. L. No. 109-366, § 5, 

120 Stat. 2600, 2631 (2006) provides: 

Sec. 5. Treaty Obligations Not Establishing Grounds For Certain 
Claims. 

(a)In General — No person may invoke the Geneva Conventions 
or any protocols thereto in any habeas corpus or other civil 
action or proceeding to which the United States, or a current or 
former officer, employee, member of the Armed Forces, or 
other agent of the United States is a party as a source of rights 
in any court of the United States or its States or territories. 

STATEMENT OF FACTS 

Petitioner is a Yemeni national detained at Guantanamo whose petition for 

habeas corpus is currently pending before the district court. In October 2010, 

petitioner filed the motion for a preliminary injunction that is the subject of this 

appeal. Petitioner argued that he is being held indefinitely and that this detention is 

unlawful under a 1946 executive agreement with Yemen. See Mot. For Prelim. 

Inj., Dkt. No. 295, at 1. Petitioner relied on language in the Agreement providing 

that the United States would treat Yemeni nationals "in accordance with . . . 

generally recognized international law." Add. 5. Petitioner argued that this 

language incorporated Article 87 of the Third Geneva Convention, and that his 

detention violated Article 87. He argued that illegal detention "must surely be 

irreparable injury," and requested a preliminary injunction "restraining respondents 

from continuing to detain him indefinitely." See Mot. For Prelim. Inj., Dkt. No. 

295, 1, 39. Petitioner did not respond to the government's arguments that any 
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harm could be remedied by adjudicating his habeas petition, and that the public 
interest weighed against interim relief because it would be almost impossible for 
petitioner, who is believed to pose a national security risk, to be taken back into 
custody after an interim release. See Resp. Opp., Dkt. No. 300, at 1-2, 7-9, 18-21. 

The district court denied petitioner's motion for a preliminary injunction, 
holding that petitioner "has not made any showing" that the balance of harms 
weighed in his favor. J A 5. It noted petitioner disclaimed an interest in a court 
order requiring his release and had not "explained what irreparable injury he 
face[d] outside of the injuries addressed by the merits of [the] underlying habeas 
petition itself," or "how the order . . . would rectify that injury." Ibid. The court 
recognized the harm that would result from "precluding the executive from making 
assessments about the stability and safety of nations to which detainees might be 
transferred." Ibid. It held petitioner had made no showing that harm to him would 
outweigh harm to the government "if [the government] cannot regain his custody 
should habeas be ultimately found unwarranted." It further held that petitioner had 
not shown "that the public interest would favor [his] release ... on an as-of-yet 
unadjudicated habeas claim." Ibid. 

SUMMARY OF ARGUMENT 

A preliminary injunction is an "extraordinary remedy never awarded as of 
right." Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20, 24 (2008). In 
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order to qualify, a petitioner must make a "clear showing" that (1) it "is likely to 
succeed on the merits"; (2) it "is likely to suffer irreparable harm" without such 
relief; (3) "the balance of equities tips in [its] favor"; and (4) "an injunction is in 
the public interest." Sherley v. Sebelius, 644 F.3d 388, 392 (D.C. Cir. 2011) 
(citation and internal quotation marks omitted). 

Petitioner asserts that he is not requesting that the Court order his release. 
Pet. Br. 17. However, he moved for an injunction "restraining respondents from 
continuing to detain him indefinitely." See Mot. For Prelim. Inj., Dkt. No. 295, 1. 
Petitioner does not explain what relief he seeks if he does not desire a release 
order, nor does he explain how an order short of release would redress his alleged 
injuries. Regardless of the relief he seeks, however, petitioner has not met the 
requirements for a preliminary injunction. 

As the district court held, petitioner made virtually no attempt to address 
three of the four preliminary injunction factors. JA 10-1 1. On appeal, petitioner 
again makes no attempt to demonstrate that the equities weigh in favor of a 
preliminary injunction, instead asserting incorrectly that the familiar preliminary 
injunction standard does not apply. Pet. Br. 18-19. If petitioner does not seek 
immediate release, any harm that he asserts from his detention can be fully 
remedied by adjudicating his habeas petition. To the extent that petitioner seeks 
pre-adjudicative release, this is contrary to the national security interests of the 
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government and the public. The district court did not abuse its discretion in 
concluding that petitioner's failure to show that equitable factors supported relief 
was a sufficient ground to deny the preliminary injunction. 

Petitioner also failed to show a likelihood of success on the merits, which is 
a necessary precondition to injunctive relief. Even if Petitioner had demonstrated 
he is covered by the terms of the Yemen Agreement — the relevant provision of 
which applies only in "the United States" — and that the Yemen Agreement creates 
judicially enforceable private rights, cf. McKesson Corp. v. Islamic Republic of 
Iran, 539 F.3d 485, 489 (D.C. Cir. 2008), petitioner has not shown any violation of 
the Yemen Agreement. Petitioner's continued detention under the AUMF, as 
informed by the laws of war, is consistent with the "requirements and practices of 
generally recognized international law." See Add. 5. To the extent Petitioner 
attempts to rely directly on the Geneva Conventions as a source of rights in his 
habeas proceeding, that is specifically barred by the Military Commissions Act. 
SeeAl-Adahi v. Obama, 613 F.3d 1102, 1111 n.6 (D.C. Cir. 2010) (Congress 
"provided explicitly that the Convention's provisions are not privately enforceable 
in habeas proceedings."). And petitioner's reliance on the International Covenant 
on Civil and Political Rights ("ICCPR") is contrary to the express intent of 
Congress and the President. See Sosa v. Alvarez-Machain, 542 U.S. 692, 735 
(2004) (ICCPR was signed and ratified "on the express understanding that it was 
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not self-executing and so did not itself create obligations enforceable in the federal 
courts."). 

STANDARD OF REVIEW 

This Court "review[s] the district court's balancing of the four factors for 
abuse of discretion." Sherley, 644 F.3d at 393. It is not sufficient to establish a 
likelihood of success in order to obtain a preliminary injunction; the moving party 
must also show "that irreparable injury is likely in the absence of an injunction." 
Winter, 555 U.S. at 22. When evaluating the equities for preliminary relief, courts 
owe particular deference to "the professional judgment of military authorities 
concerning the relative importance of a particular military interest." Winter, 555 
U.S. at 9. 

ARGUMENT 

I. PETITIONER DOES NOT MEET THE REQUIREMENTS FOR A 
PRELIMINARY INJUNCTION. 

A. The district court correctly concluded that a preliminary 
injunction is not warranted because petitioner has not even 
attempted to carry his burden as to three of the four preliminary 
injunction factors. 

A "preliminary injunction is an extraordinary and drastic remedy, one that 
should not be granted unless the movant, by a clear showing, carries the burden of 
persuasion." Mazurek v. Armstrong, 520 U.S. 968, 972 (1997). As the district 
court held, petitioner made no attempt to address seriously three of the four 
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preliminary injunction factors and so did not begin to carry its burden. JA 10-1 1. 
Petitioner did not attempt to demonstrate that interests at stake in this case would 
favor granting him a preliminary injunction or explain how the order he seeks 
would rectify an injury beyond the injuries to be addressed in the proceeding on 
the merits of his habeas case. Nor did petitioner respond to the government's 
concerns that his release could be contrary to the national security interests of the 
United States and that it might be impossible to regain custody of him if the 
government ultimately prevails on the merits of the habeas petition. Although the 
district court opinion rested entirely on petitioner's failure to make a showing of 
these three factors, petitioner on appeal again makes no attempt to explain why the 
interests weigh in favor of a preliminary injunction. The district court decision 
should be affirmed on this basis. See Winter, 555 U.S. at 21. 

Petitioner asserts that he need not address the preliminary injunction 
standard because he claims he is being held in violation of international law. Br. 
18-19. This is incorrect. The familiar four-factor test applies in habeas cases 
involving individuals detained at Guantanamo Bay. See, e.g., Kiyemba v. Obama, 
561 F.3d 509, 513 (D.C. Cir. 2009). Petitioner demonstrates his confusion by 
arguing that the preliminary injunction factors do not apply because the Supreme 
Court did not apply these factors in Ham dan. Pet. Br. 16-17. Hamdan involved 
the merits of a habeas petition, not a preliminary injunction and so there was no 

9 



need to consider the preliminary injunction factors. See Hamdan v. Rumsfeld, 548 

U.S. 557, 567 (2006) (explaining that the case arose on appeal from the grant of a 

petition for habeas corpus). 

The preliminary injunction factors thus apply to this case and petitioner has 

failed to demonstrate that the injunction he seeks will address any irreparable harm 

or that the equities are in his favor. 

/. As the district court correctly held, petitioner has not 

demonstrated any harm that will be redressed through the 
relief he seeks. 

In order to demonstrate irreparable harm sufficient to justify an injunction, 
petitioner must demonstrate that he faces such harm and that it will be redressed by 
the relief he seeks. Petitioner has not done so. 

As an initial matter, it is not clear what relief petitioner seeks. He asserts 
that he is not requesting that the Court order his release. Pet. Br. 17. He requested, 
however, an injunction "restraining respondents from continuing to detain him 
indefinitely." See Mot. For Prelim. Inj., Dkt. No. 295, 1. An injunction barring his 
continued detention would seem to be the equivalent of a release order. Regardless 
of the relief he seeks, however, petitioner has not met the requirements for a 
preliminary injunction. 

As the district court explained, if petitioner does not seek pre-adjudicative 
release, "he has not explained how the order he seeks would rectify" an injury that 
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will not be addressed by the proceedings on the merits. JA 1 1. The remedy that 
petitioner asserts he is entitled to — clarification that he can rely on international 
law in his habeas case against the government, see Pet. Br. 18 — could be addressed 
as part of the merits of his habeas petition. Petitioner does not explain why an 
earlier resolution of this issue is necessary. On the contrary, petitioner asserts that 
such an order "would only eliminate one ground for" his detention (although 
petitioner does not attempt to specify what he means by this, and avoids an explicit 
argument that he cannot be detained for the duration of hostilities). Br. 4. 

Petitioner suggests that his continued detention is itself irreparable harm. 
Pet. Br. 18-19. But if petitioner does not request release, such harm will not be 
addressed by the requested injunction and so cannot be the basis for a preliminary 
injunction. 

2. The district court correctly held that petitioner has "not made 
any showing" that the balance of equities weighs in his favor. 

To the extent that petitioner seeks an order that would lead to his release, 

such an order would could cause irreparable injury to the United States and the 

public interest. United States "citizens could be put at risk" because if petitioner is 

released against the judgment of the Executive Branch, "there is little chance that 

the United States would be able to regain his custody." Al-Adahi v. Obama, 672 F. 

Supp. 2d 81, 83-84 (D.D.C. 2009). Not surprisingly in light of the serious risks 

related to a release contrary to the President's national security judgment, this 
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Court granted a stay pending appeal even where the district court granted a 
Guantanamo detainee's petition for a writ of habeas corpus. See, e.g., Order, 
Almerfedi v. Obama, No. 10-5291 (D.C. Cir. Mar. 10, 2011). 

If petitioner is not requesting an order that would require his release, then, as 
explained above, he has not made any showing that any harm will be redressed by 
the preliminary injunction he seeks. As such, he has not demonstrated that the 
interests weigh in his favor. Because the equities are heavily in the government's 
favor, and petitioner made no attempt to demonstrate otherwise, the district court 
correctly denied the motion for a preliminary injunction. 

B. Petitioner has shown no possibility of success on the merits. 

In addition to failing to demonstrate that the interests weigh in his favor, 
petitioner can show no possibility of success on the merits. As this Court has 
recognized, '"likelihood of success is an independent, free-standing requirement 
for a preliminary injunction.'" Sherley, 644 F.3d at 393 (quoting Davis v. Pension 
Benefit Guaranty Corp., 578 F.3d 1288, 1296 (D.C. Cir. 2009) (Kavanaugh, J., 
concurring)). 

1. Petitioner asserts that his detention is inconsistent with Article III of the 
Yemen agreement because it violates the Third Geneva Convention. This 
contention is without merit. As is explained more fully below, assuming 
arguendo that petitioner has rights under the Yemen agreement that are enforceable 
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in federal court, detention under the AUMF is consistent with the "requirements 
and practices of generally recognized international law." See infra 16-19; Add. 5. 
Additionally, we note that on its face, Article III applies only to citizens of Yemen 
"in the United States of America." Add. 5. Guantanamo Bay, however, has been 
deemed not to be part of the United States of America. See Boumediene v. Bush, 
553 U.S. 723, 753 (2008) (noting Cuban sovereignty over Guantanamo Bay); see 
also Detainee Treatment Act of 2005, Pub. L. No. 109-148, Tit. X, § 1005(g), 119 
Stat. 2739, 2743 (2005); 8 U.S.C. § 1101(a)(38) (Guantanamo Bay is not a 
territory of the United States for purposes of federal immigration statutes). 2 

Moreover, to the extent that petitioner relies directly on the Third Geneva 
Convention, his claim is also barred by the Military Commissions Act of 2006 
("MCA"). In that Act, Congress "provided explicitly that the Convention's 
provisions are not privately enforceable in habeas proceedings." Al-Adahi v. 
Obama, 613 F.3d 1102, 1111 (D.C. Cir. 2010); see Pub. L. No. 109-366, 120 Stat. 



2 Because Petitioner's claims fail for several distinct reasons, this Court need 
not decide, and the government does not take a position on, whether the Yemen 
Agreement is judicially enforceable against the signatory nations at the behest of 
an individual. We note, however, that this Court has held that "'[e]ven when 
treaties are self-executing in the sense that they create federal law, the background 
presumption is that "[international agreements, even those directly benefiting 
private persons, generally do not create private rights or provide for a private cause 
of action in domestic courts.'"" McKesson Corp. v. Islamic Republic of Iran, 539 
F.3d 485, 489 (D.C. Cir. 2008) (quoting Medellin v. Texas, 552 U.S. 491, 506 n.3 
(2008)). 
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2600, 2631 ("No person may invoke the Geneva Conventions or any protocols 
thereto in any habeas corpus . . . proceeding" against the federal government "as a 
source of rights in any court of the United States or its States or territories."). The 
MCA confirms that, as with the prior 1929 version of the Third Geneva 
Convention, the protections afforded under the current version of the Third Geneva 
Convention are not judicially enforceable by individuals in a habeas proceeding. 
Cf. Johnson v. Eisentrager, 339 U.S. 763, 789 n.14 (1950); see also Holmes v. 
Laird, 459 F.2d 1211, 1221-22 (D.C. Cir. 1972). 

Petitioner' s contention that the Geneva Conventions can be relied upon as a 
source of rights because the Geneva Conventions have been incorporated into the 
Yemen agreement rests on a misunderstanding of Al Warafi v. Obama, 716 F.3d 
627, 629 (D.C. Cir. 2013). At best, Al Warafi is relevant to the merits of the 
habeas petition, not the question of preliminary injunctive relief. In any event, Al 
Warafi held that where domestic U.S. law codified in army regulations "expressly 
incorporates relevant aspects of the Geneva Conventions" and "explicitly 
establishes a detainee's entitlement to release from custody," the court may 
analyze "aspects of the Geneva Conventions that have been expressly 
incorporated" into the army regulations. Al Warafi, 716 F.3d at 629. In this case, 
by contrast, petitioner relies not on the army regulations but on the executive 
agreement with Yemen. Unlike the army regulations at issue in Al Warafi, the 
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Yemen Agreement, even if it applied and could be invoked as a source of 
individual rights in this proceeding, does not reference the Geneva Conventions by 
name or explicitly import their provisions and apply them to wartime detainees. 
Rather, it makes general mention of the "requirements and practices of generally 
recognized international law." Add. 5. It therefore does not "expressly incorporate 
relevant aspects of the Geneva Convention" that "explicitly establish a detainee's 
entitlement to release from custody" in the manner proposed by the Al Warafi 
court. Al Warafi, 716 F.3d at 629. 

Petitioner also contends that any rights he asserts under the Yemen 
Agreement cannot be abrogated by Congress, because that would constitute an 
impermissible interference with the President's recognition power. Petitioner 
relies on Zivotofsky v. Secretary of State, 725 F.3d 197 (D.C. Cir. 2013), see Pet. 
Br. 13-14, but that case holds that the President "exclusively holds the power to 
determine whether to recognize a foreign sovereign." Id. at 214. Zivotofsky did 
not address Congress' authority to define the jurisdiction of the federal courts. 

2. In any event, Petitioner's continued detention under the AUMF is 
consistent with the "requirements and practices of generally recognized 
international law." The United States bases its authority to detain Petitioner (and 
others in military custody at Guantanamo Bay) on the AUMF, as informed by the 
laws of war. The AUMF authorizes use of military force against those "nations, 
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organizations, or persons [the President] determines planned, authorized, 
committed, or aided the terrorist attacks that occurred on September 11, 2001, or 
harbored such organizations or persons, in order to prevent any future acts of 
international terrorism against the United States by such nations, organizations or 
persons." AUMF, § 2(a). In Hamdi, a plurality of the Supreme Court concluded 
that what is "necessary and appropriate" under the AUMF is properly understood 
in light of "[longstanding law-of-war principles." Those principles recognize that 
the capture and detention of enemy forces, "by 'universal agreement and 
practice,'" are '"important incidents] of war,'" and supported the conclusion that 
the detention of enemy forces could continue "for the duration of the relevant 
conflict." See Hamdi v. Rumsfeld, 542 U.S. 507, 518, 521 (2004) (quoting Ex Parte 
Quirin, 317 U.S. 1, 28 (1942)). Significantly, the writings on the law of war cited 
in Hamdi included authorities discussing both the Geneva Conventions and 
principles of international law predating those conventions. Thus, lawful detention 
under the AUMF, including detention for the "duration of the relevant conflict," is 
consistent with applicable international law — specifically, principles of the laws of 
war. It therefore complies with the Yemen Agreement provision referencing the 
"requirements and practices of generally recognized international law." See Add. 
5. 
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Petitioner further errs in arguing that his continued detention violates Article 
87 of the Third Geneva Convention (and by extension, the Yemen Agreement) 
which provides that "[prisoners of war may not be sentenced by the military 
authorities and courts of the Detaining Power to any penalties except those 
provided for in respect of members of the armed forces of the said Power who have 
committed the same acts." 3 See Pet. Br. 9. 

Article 87 's limitation on when a prisoner of war can be "sentenced" to 
"penalties" does not apply to preventive wartime detention, the purpose of which 
"is to prevent captured individuals from returning to the field of battle and taking 
up arms once again." Hamdi, 542 U.S. at 518. Wartime detention is "neither 
revenge, nor punishment" and is "devoid of all penal character." See ibid, (internal 
quotation marks omitted). 

Petitioner also argues that Article 87 bars indefinite detention without trial, 
but petitioner is not being indefinitely detained. Petitioner is being held for the 
duration of hostilities as authorized by the AUMF, as informed by the laws of war. 

3 Although it is not necessary for the Court to reach the issue here, we note 
that Article 87 extends only to those persons belonging to one of the categories 
specified in Article 4. See Third Geneva Convention Relative to the Treatment of 
Prisoners of War, art. 4, Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 135; Cf. 10 
U.S.C. § 948a (distinguishing between a "privileged belligerent" who belongs "to 
one of the eight categories enumerated in Article 4 of the Geneva Convention 
Relative to the Treatment of Prisoners of War" and an "unprivileged enemy 
belligerent" such as an individual "who was a part of al Qaeda"). 
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Wartime detention is "merely a temporary detention." Hamdi, 542 U.S. at 518. If 
petitioner is lawfully detained under the AUMF, as informed by the laws of war — 
a question that the district court will decide in reviewing petitioner's habeas 
petition — his detention is consistent with generally recognized principles of 
international law. 

Petitioner's reliance on the ICCPR is likewise unavailing. The ICCPR was 
signed by the President, and ratified by the President with the advice and consent 
of the Senate, "on the express understanding that [the ICCPR] was not self- 
executing and so did not itself create obligations enforceable in the federal courts." 
Sosa, 542 U.S. at 735; see also S. Exec. Rep. No. 102-23, at 9, 19, 23 (1992). It 
would be flatly inconsistent with the decisions of the political branches for a court 
to permit an individual to enforce the terms of the ICCPR in a U.S. court. 

Petitioner also asserts that the district court erred by not enjoining "[o]ther 
[violations of [international [l]aw." Pet. Br. 16. But petitioner has not set out, 
either in district court or in this Court, any argument regarding how the 
government has violated any other specific provisions of international law in its 
dealings with him. See Pet. Br. 16 (asserting without explanation that 
"[respondents are now, and have been for a decade, violating [Third Geneva 
Convention] sections 3, 25, 70-72, and 78-79, among others"); Mot. for Prelim. 
Inj., Dkt. No. 295, at 34 (listing other Geneva Convention provisions that petitioner 
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considers to be self-executing, but not making an argument regarding how those 
provisions have been violated as to petitioner and asserting that "Abdullah's claim 
here is based" on Article 87). Petitioner has not carried his burden of 
demonstrating a probability of success on the merits. 

Ultimately, petitioner's main complaint appears to be that he has not been 
able to challenge the factual basis for his detention. See e.g., Pet. Br. 10 
(discussing indefinite detention without trial). Under Boumediene, that question is 
to be addressed through the adjudication of his habeas petition. Petitioner cannot 
short circuit the habeas process by bringing a motion for a preliminary injunction. 

CONCLUSION 

For the foregoing reasons, the judgment of the district court should be 
affirmed. 
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